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October 21, 2006 

 

Immigration Turmoil and Contractors: What’s A Contractor To Do? 
 

By Stephen M. Phillips 
 

While Congress appears paralyzed to adopt a new comprehensive immigration policy that 
controls illegal immigration and meets workforce needs and political leaders seem content to 
allow the immigration issue to be used as a political punching bag, construction contractors and 
other U.S. industries unable to find enough employees willing to work are left in a quandary.   
 

The construction industry, like other segments of the U.S. economy, needs personnel to 
man jobs and has had great difficulty in attracting the number of American-born workers 
required to meet their needs. Contractors want to be able to honor their contractual and bond 
obligations and comply with the law without fear of being subject to a job-site immigration raid.  

 
After many years of little effort by the federal government to crack down on the 

pervasive use of fraudulent worker authorization documents and the growth of an illegal 
immigrant population now estimated to be 12 million, the federal government, through the 
Immigration and Customs Enforcement (ICE) arm of the U.S. Department of Homeland 
Security, has now engaged in a well-publicized campaign of job-site raids, immediate 
deportation of unauthorized workers and the threat of bringing criminal charges against 
employers of illegal immigrants. In addition, in the absence of federal legislation, state 
legislatures and local governments have become active in enacting laws intended to penalize 
employment of unauthorized workers.  Although the number of employers that have been subject 
to raids are relatively few, the threat of a raid has left many contractors who employ Spanish-
speaking workers worried that they might suddenly lose a substantial portion of their workforce 
with no advance notice.  
 

Until and unless there are changes in the federal law that provides for some type of guest 
worker program, what is a contractor to do?  
 

First, contractors should review their operations and procedures to be sure that they are 
acting in accordance with current immigration laws. Since 1986, it has been unlawful for an 
employer to employ or to continue to employ a worker whom the employer knows is an illegal 
immigrant. Employer knowledge can either be actual knowledge that the worker in an illegal 
immigrant or constructive knowledge. The employer may be found to have constructive 
knowledge when the employer has information that indicates the employee is unauthorized to 
work in the U.S. and the employer fails to take any action to ascertain the employee’s legal 
status.  
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Ensure Compliance with I -9 Process 

 
Following passage of the Immigration Reform Control Act of 1986, the mechanism that 

employers are required to utilize to determine that an individual is authorized to work in the 
United States is through completion and execution of the I-9 form for every employee hired after 
November 1986. Employers are to examine prescribed documents, demonstrating the employee’s 
identity and eligibility to work in the United States. Particularly given ICE’s current campaign of 
raiding job-sites and the homes of suspected illegal immigrants, employers should check to make 
sure that they have proper, current and complete I-9 forms for all employees. Rather than 
possibly being surprised by an I-9 audit conducted by ICE, bring in an outside person to conduct 
your own I-9 audit so that you know that you have I-9 forms for all employees, that the I-9 forms 
do not rely upon work eligibility documents that either have expired or appear on their face to be 
fraudulent and that the I-9 forms are properly and fully completed.  
 

Be sure that all personnel in your company who hire new employees are well-trained in 
the I-9 process.  Remember that the person who hires the new employee must review the 
documents presented and sign the I-9 certification. If hiring is done by several people, you 
should have one individual in your company review all the I-9 forms to be sure they have been 
completed properly. Though not required by current law, your making and keeping copies of the 
documents that have been presented and are referenced in the completed I-9 form should 
demonstrate that you were complying with the law and relied upon documents that certainly 
appeared to be genuine in the event the legal status of an employee or the authenticity of a 
document is later challenged.  
  

Discrepancy in Work Author ization Documents 
 

If you receive information indicating that there is a problem with a document submitted 
by an employee, do not ignore this information, but follow-up in a manner that is reasonable 
under the circumstances. For instance, if you receive a “mis-match”  letter from the Social 
Security Administration, you should review your records, notify the affected employee about the 
discrepancy, make whatever revisions are needed to correct clerical discrepancies and seek to get 
the discrepancy resolved with the Social Security Administration. The Department of Homeland 
Security has proposed a new federal regulation that, if adopted, would, in essence, require 
employers either to terminate employees if discrepancies were not resolved within 60 days or re-
do the I-9 process without reliance on the document that was the subject of the discrepancy and 
use a document that included a photograph.    
 

Consider  Par ticipation in the Basic Pilot Program 
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 In order to develop a work force that would not be subject to challenge, a contractor may 
chose to participate in the federal electronic employment eligibility program, known as Basic 
Pilot. This program is currently voluntary, but has been written into otherwise conflicting 
proposed federal legislation passed by the House and Senate and state legislation. Electronic 
verification and more reliable identification documents will undoubtedly be used in the future in 
lieu of the current I-9 program because of the widespread use of fraudulent paper documents that 
appear authentic, making it very difficult for employers, who are not allowed to require 
presentation of documents from the prescribed I-9 list other than what the employee chooses to 
submit, to distinguish between legitimate and fake documents.  
 

Basic Pilot is an internet based electronic program which compares information included 
on the I-9 form with information contained in federal data bases. Employers, who chose to 
participate in the program, submit social security numbers and work authorization information to 
the Social Security Administration and Department of Homeland Security whenever a new 
employee is hired. The SSA and DHS will then inform the employer electronically within three 
days whether the employee is eligible to work. If the employer is given a tentative notice of non-
eligibility and the discrepancy is not resolved within ten days thereafter, the employer should 
terminate the employee to avoid potential liability based on constructive knowledge.   Basic Pilot 
currently applies only to new employees. Employers can also submit names and social security 
numbers to the Social Security Administration for verification without participating in the Basic 
Pilot program.  

 
H-2B Work Visas for  Temporary Workers 

 
Contractors who are unable to find U.S. born workers to meet peak or unusual manpower 

needs may want to consider obtaining H-2B work visas to employ foreign workers on a 
temporary basis. H-2B visas are issued to U.S. employers by the U.S. Citizenship and 
Immigration Services (USCIS) arm of the U.S. Department of Homeland Security after the 
employer obtains a temporary labor certification from the Employment and Training 
Administration of the U.S. Department of Labor. H-2B visas allow foreign workers to enter and 
work in the U.S. on a temporary basis.  

 
Up to 66,000 foreign workers can enter the U.S. each year on H-2B visas. So that all 

66,000 H-2B visas are not used at the beginning of the year, Congress has provided that 33,000 
H-2B visas are available for the first six months of the federal government’s fiscal year, which 
starts October 1st, and 33,000 additional H-2B visas are available for the second six months of 
the government’s fiscal year. In past years, USCIS has approved approximately 100,000 H-2B 
petitions to utilize fully the 66,000 cap to take into account the number of visas that are not used. 

 
 Established by Congress in 1990, H-2B visas can be issued to either skilled or unskilled 

workers. The H-2B visa category is ideally suited and has customarily been used by industries 
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that have a high demand for seasonal workers, such the hospitality industry at ski resorts and 
summer vacation properties. However, the construction industry has also been a high consumer 
of H-2B visas and several roofing contractors have obtained and benefited from employing 
foreign workers with H-2B visas to augment their normal work force in order to meet special 
needs. The USCIS website states that “ typically, H-2B workers fill labor needs in occupational 
areas such as construction, health care, landscaping, lumber, manufacturing, food service and 
resort/hospitality services.”   

 
H-2B visas cannot be obtained to expand a contractor’s permanent, normal workforce. 

An H-2B visa is a temporary, non-immigrant work visa intended to allow an employer who 
cannot find U.S. workers to hire employees from outside the United States on a temporary basis.  
In order to obtain an H-2B visa, the employer must show that he has a temporary need for 
additional employees and that no qualified U.S. workers are willing and available to take the job. 

 
There are four circumstances that meet the temporary need criteria:  
 

·  One-time occurrence.  A temporary event of short duration has created the need 
for a temporary worker.  

·  Recurring seasonal need. The need for services or labor is tied to a season of the 
year by an event or pattern and is recurring.  

·  Peak load need. The employer needs to supplement its permanent workforce due 
to a short-term demand.  

·  Intermittent/occasional job.  The employer occasionally or intermittently needs 
temporary workers to perform services for short periods. 

 
 H-2B visas are issued for a maximum period of one year and are for jobs that last less 
than one year, normally no more than ten months. The job should have reasonably firm start and 
finish dates.  H-2B visas issued to a foreign worker can be renewed twice in one year increments. 
Employers who desire to obtain H-2B workers should initiate the process at least 60 days, but no 
more than 120 days, before the worker is needed. The complete process normally takes four to 
six months.   

 
To obtain an H-2B visa, the employer must obtain a certification from the Employment 

and Training Administration of the U.S. Department of Labor that qualified persons in the U.S. 
are not available and that the proposed terms of employment will not adversely affect the wages 
and working conditions of similarly employed workers in the U.S. The employer’s attempts to 
recruit U.S. workers and the appropriateness of the offered wages and working conditions are 
considered.  

 
The first step to obtain the necessary certification is for the employer to file an 

Application for Alien Employment Certification (Form ETA 750), describing the job to be 
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performed, the job requirements, the efforts that have been made to recruit U.S. workers, the 
number of openings and a statement explaining why the job opportunity is temporary.  The 
employer’s application is filed with the state labor and employment agency where the job will be 
located. State agencies where the employer’s certification application is initially filed are such 
agencies as the Alabama Department of Industrial Relations, the Arizona Department of 
Economic Security – Alien Employment Certification Unit, the Georgia Department of Labor – 
Foreign Labor Certification Program, the California Employment Development Department – 
Job Service Division, H-2B Program, the Colorado Department of Labor and Employment, the 
Florida Agency of Workforce Innovation – Office of Workforce Services, Alien Labor 
Certification Program, and the Texas Workforce Commission – Alien Labor Certification Unit. 
Employers can find a complete list and addresses of state agencies at 
http://workforcesecurity.doleta.gov/foreign/contacts.asp  

 
 
One application is sufficient for as many workers as are needed for the described 

position. There is no limit on the number of H-2B workers that an employer may hire, other than 
demonstrating the need for the number of requested visas and the unavailability of U.S. workers.  
While the application is pending, the employer must advertise the position for three consecutive 
days in a local newspaper and the state agency will post the job, using the same job description 
included in the employer’s application.  

 
 
The state agency will then forward the application and its recommendation to the regional 

office of the Employment and Training Administration of the U.S. Department of Labor. Upon 
receipt of the application and state agency’s recommendation, the regional DOL office will either 
issue or deny the temporary labor certification. If the application is approved, the certification is 
issued to the employer. The labor certification is not issued to an individual worker and is not 
transferable from one employer to another or from one worker to another.  

 
Once the DOL certification is issued, the employer submits its Petition for Nonimmigrant 

Worker, USCIS Form I-129, to the district director of the USCIS, with the DOL certification, 
and the employer identifies the workers to whom the employer wants H-2B work visas to be 
issued. The USCIS review process normally takes four to six weeks, but for an additional $1,000 
filing fee for premium processing service, the USCIS servicing center will process (approve, 
deny or send request for additional evidence) the petition within 15 calendar days. Upon 
approval by UCSIS, a visa stamp is placed into the foreign worker’s passport at the U.S. 
consulate. After appearing at the U.S. Consulate in his or her home country to obtain the H-2B 
visa, the foreign worker can enter the United States to perform the job.  Spouses and children 
under 21 of the H-2B visa holder may enter and stay in the U.S. for the authorized duration of 
the H-2B worker and are issued H-4 visas.  
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The H-2B program is not ideally suited to meet the labor needs of construction 
contractors, but can be helpful in adding labor capacity for a contractor who has a greater need 
for personnel during certain months or has a particularly large job or several jobs upcoming for 
which additional labor beyond the contractor’s normal workforce is needed. If the same need 
arises the following year, the H-2B visa can be renewed and a foreign worker who has been 
trained by the contractor can be re-employed by the employer the following year, but the foreign 
work first must return to his or her home country prior to expiration of the initial H-2B visa and 
then return to the United States.  For the last two fiscal years, returning foreign workers are not 
subject to the 66,000 cap. An illegal immigrant working in the U.S. is not eligible for an H-2B 
visa.  

 
Summing Up 

 
To reduce potential liability for an immigration law violation and foster a legal 

workforce, construction contractors should: 
 

·  Be certain not to hire or continue to employ an employee whom the employer 
knows is unauthorized to work in the U.S. 

·  Be sure to comply fully and in good faith with the I-9 process. 
·  Arrange to conduct your own I-9 audit to be certain that you have properly and 

fully completed I-9 forms for each and every employee and have not, knowingly 
or unknowingly, continued to rely upon work authorization documents that have 
expired. 

·  Check if the state in which you do business has enacted immigration legislation. 
·  Take reasonable follow-up steps when and if you receive information indicating 

that there may be a problem with the work authorization documents presented by 
an employee.  

·  Consider participating in the federal Basic Pilot program to verify electronically 
employment eligibility of new employees.  

·  Consider applying for H-2B worker visas to employ foreign workers to 
supplement your existing workforce if you need additional manpower to meet a 
temporary (less than one year) need and have not been able to obtain U.S. 
workers.  

 


